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STATEMENT OF QUESTIONS PRESENTED 


1. Did the lower Court err in failing to protect and secure appel- 
lant's rights under the Fifth and Sixth Amendments of the Constitution 
of the United States during the course of the proceedings and the trial 
below? 


2. Was there error below and were the substantial rights of 
appellant violated and not protected in that he did not have the effective, 
adequate and competent assistance of counsel below? 


3. Was there error below in that the fundamental and manifest 
rights of the appellant were prejudiced and irreparably injured due to a 
conflict of interest between the appellant here and the co-defendant 
below, while being represented by the same counsel during the trial and 
proceedings below? 


4, Did the Court below err in failing to declare a mistrial by 
virtue of manifest necessity, when it appeared that a prejudicial situ- 
ation obtained against the appellant which could not possibly have been 
corrected by explanation of the Court to the jury or by instructions of 
the Court to the jury? 


5. Did the Court below err in failing to declare a mistrial when 
counsel for appellant below stated in open Court, and in the hearing and 
presence of the jury, that the co-defendant, Hilda M. Wajer, had 
entered a plea of guilty? 


6. Did the Court below err in its instructions to the jury in that 


the same were prejudicial to the rights and interests of the appellant 
while on trial below? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by the appellant, defendant below, Arnulfo S. 
Hinguanzo, from a judgment and conviction (J.A. 24, 26) by a jury on 
four counts of an indictment (J. A. 1, 2). The District Court below had 
jurisdiction under Title 11, Sections 305 and 306 of the District of 
Columbia Code, 1961 Edition, as amended. The jurisdiction is confer- 
red upon this Court by the provisions of Title 28, Section 1291, of the 
U. S. Code. | 
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STATEMENT OF THE CASE 


The appellant, Arnulfo S. Hinguanzo, was indicted jointly with a 
co-defendant, one Hilda M. Wajer, in a four count indictment (J.A. 1, 2) 
charging them both with violation of Title 26, U.S.C. 4704(a) and Title 
21 U.S.C. 174. 


The appellant below and the co-defendant below, Hilda M. Wajer, 
resided at 1732 Que Street, N. W. in the District of Columbia. That on 
or about May 4, 1962, certain police officers and detectives, together 
with certain agents of the Federal Narcotics Bureau approached the 
door of premises 1732 Que Street, N.W., aforesaid, ostensibly for the 
purpose of executing an alleged search warrant. That they were met at 
the door by the co-defendant, Hilda M. Wajer; and that a detective from 
the Metropolitan Police Department stated to her, allegedly, that he had 
a search warrant to search the premises. That upon hearing this, the 
co-defendant below, Hilda M. Wajer, turned and ran back into her apart- 
ment dwelling. That the detectives and other officers then entered the 
apartment and followed her into her dwelling premises and into the 
living room area, That the officers did, allegedly, procure from a sofa 
in the living room and allegedly from a trash can in the kitchen and 
bathroom area, toward the rear of the dwelling premises, certain 
powdered substances. It appears later that these powdered substances 
were taken from the dwelling place and turned over to a Government 
chemist by certain authorities handling the same. 


That subsequently, during the trial of the appellant below, one 
William P. Butler, a Government chemist, identified the powered sub- 


stances as narcotics and derivatives of narcotics. The appellant here 
was not the owner of the same and denied knowledge of the existence of 
the alleged contraband in his premises at that time, to-wit May 4, 1962. 


During the itrial the Government offered four witnesses in support 
of their case in chief: Irwin W. Brewer, Detective of the Metropolitan 
Police Department (R. Tr. 19-41); Walter Morris, Agent of the Federal 
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Narcotics Bureau (R. Tr. 51-60), Detective Bertram F. Fogel (R. Tr. 
60-76), and William P. Butler, a government chemist (R. Tr. 76-80). 


A Motion for judgment of acquittal was made at the conclusion of 
the Government's case in chief, which the court denied (R. Tr. 81). 


One witness only appeared on behalf of the appellant, defendant 
below, namely, Hilda M. Wajer, who had been indicted as a co-defendant 
below (J.A. 1, 2) and who entered a plea of guilty to the indictment 
(J.A. 11-12). This witness, Hilda M. Wajer, subsequently testified at 
the trial below stating that all of the contraband involved in this case, 
as mentioned and set forth in the indictment, belonged to her and that 
the appellant owned none of the same nor was he aware of the existence 
of said contraband in the premises 1732 Que Street, N. W. at the time 
of the alleged finding of the same by the police authorities on May 4, 
1962 (R. Tr. 82-102). That this witness denied that the appellant had 
any knowledge of the existence of the alleged contraband and/ or that he 
possessed the same, concealed the same, or sold, handled or dispensed 
the same, or otherwise had anything to do with the said alleged contra- 
band on May 4, 1962. | 


| 
At the conclusion of the defense's case the Government offered 


no rebuttal testimony. 


A renewal of the motion for judgment of acquittal was made at the 
conclusion of all of the evidence adduced at the trial of this case (R. Tr. 
102-103). | 

Thereafter the prosecutor made his opening argument to the jury 
(R. Tr. 105-109). Thereafter counsel for the appellant, defendant below, 
made a brief closing argument to the jury on behalf of the appellant 
(R. Tr. 109-112). Subsequent thereto the prosecutor made his final 
closing argument to the jury (R. Tr. 112- 115). The prosecutor submit- 
ted an instruction to the Court on behalf of the Government (J.A. 24, 25). 
The record is utterly devoid of any submitted or proposed instructions 
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on behalf of the appellant offered to the Court for instruction to the jury. 
Thereafter the Court instructed the jury (J.A. 16-23). 


After deliberation by the jury, they returned a verdict finding the 
appellant "guilty as charged" in the indictment (J.A. 24). Thereafter 
the Court entered judgment on the verdict of the jury and sentenced 
appellant to imprisonment for a period of fifteen years on each of 
Counts 1, 2, 3 and 4, to run concurrently (J.A. 26). 


The record is devoid of any motion for a new trial, or a motion 


in arrest of judgment, or a motion for a judgment of acquittal notwith- 
standing the verdict, filed on behalf of the appellant by his counsel 


below in this cause. 


Thereafter a notice of appeal to this Court was filed on behalf of 
appellant (J.A. 27) from the judgment and commitment of the trial Court 
below (J.A. 26). 


STATEMENT OF POINTS 


1. The Court below erred. The trial Judge's acceptance of a 
guilty plea from the co-defendant during the appellant's trial under such 
circumstances that the jury was made well aware of the guilty plea of 
co-defendant, violated appellant's rights under the Fifth Amendment of 
the Constitution of the United States. 


2. There was error below in that appellant was denied due process 
of law herein in violation of his rights under the Sixth Amendment of the 
Constitution of the United States. 


3. There was error below in that the appellant did not have the 
effective assistance of counsel in defense of and in protection of his 


rights. 


4. There was error below in that counsel of record in the trial 
below represented both defendants in this case, where it was and became 
apparent that a patent conflict of interests existed and obtained between 
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these said defendants, the consequence of which resulted in prejudice 
| 


and irrepabable injury to the appellant herein. 


5. The Court below committed plain error in permitting a situ- 
ation to obtain where it was apparent that a plain conflict of interests 
existed as to the rights of both defendants below by being represented 
by the same counsel, which consequently resulted in prejudice and 
irreparable injury to the appellant herein. | 


6. The Court below erred in failing to declare a mistrial by vir- 
tue of manifest necessity when it appeared or should have been apparent 
to the Court that there was a prejudicial condition obtaining, and a 
situation that, clearly existing, was utterly impossible to correct by 


any explanation of the Court to the jury or by instructions of the Court 
to the jury. | 


7. The Court below erred in failing to declare a mistrial when 
counsel of record below stated in open Court in the hearing and 
presence of the jury that the co-defendant, Hilda M. Wajer, had entered 
a plea of guilty, which resulted in irreparable prejudice = injury to 
the appellant before this jury. | 


8. There was plain error by the Court below in failing to declare 
a mistrial in the interests of justice, when the jury heard from appel- 
lant's counsel that the co-defendant had entered a plea of guilty, thus 
creating a situation of irreparable prejudice and harm to this appellant. 


9. That there was error below. The rights of the appellant were 
prejudiced in that counsel for appellant below failed to adequately cross- 
examine Government witnesses, and failed to adequately examine the 
single witness presented by the defense, and failed to offer witnesses 
and/or testimony or evidence for the defense, and failed to vigorously 
and adequately protect the rights of the appellant during the course of 


the trial in the proceedings below. 
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10. The Court below erred in that it committed plain error in 
its charge to the jury. 


11. There was error below in that counsel of record below 
failed to interpose any objections to the charge of the Court, made to 
the jury before the case was submitted for determination, and the rights 
of the appellant were further prejudiced by the fact that counsel below 
failed to offer a single instruction for the consideration of the Court to 
be submitted to the jury on behalf of the appellant herein. 


SUMMARY OF ARGUMENT 


The trial Court below erred in failing to declare a mistrial in the 
interests of justice when the jury learned that the co-defendant, Hilda M. 
Wajer, had entered a plea of guilty. Appellant submits that realization 
of this fact by the jury created a situation of irreparable prejudice, 
injury and harm to his case. 


Appellant submits that by virtue of manifest necessity it should 
have been apparent to the trial Court below that a mistrial should have 
been declared in this situation. Further, appellant submits that it was 
utterly impossible for the Court to correct this injury and damage to 
appellant's case by explanation to the jury or by instructions to the jury. 


Appellant was denied his fundamental and substantial rights under 
the Fifth Amendment and Sixth Amendment to the Constitution of the 
United States during the course of the trial below. 


Appellant's rights below were prejudiced by the apparent exist- 
ence of a patent conflict of interests between the rights of himself and 
the co-defendant, Hilda M. Wajer, while being represented by the same 


counsel during the course of the trial and proceedings below. Asa 


result of this conflict, prejudice against appellant and irreparable 
injury to his case occurred, and this we submit was error. 


7 


At the commencement of the trial, counsel for appellant below 


failed to examine the jury panel on voir dire and, also, failed to offer 
certain necessary, fundamental and proper questions to the Court for 
submission to the jury on voir dire; further, during the course of the 
trial, appellant's counsel below failed, adequately and vigorously, to 
defend appellant and to cross-examine Government witnesses, and he 
failed to offer witnesses or other evidence or testimony to buttress 

the case of appellant, other than the co-defendant, named in the indict- 
ment, Hilda M. Wajer. That considering the nature and seriousness of 
the offenses with which appellant was charged, it is apparent that 
appellant was denied the effective, adequate and vigorous assistance of 
counsel to protect his rights. That no vigorous and adequate closing 
argument was made on behalf of appellant during the course of the trial 
below, to assert his rights and to protect his interests in this matter. 
That counsel below neither offered a single instruction to the Court for 
submission to the jury on appellant's behalf, nor did he object to or 
take exception to any part of the Court's charge, after the Court com- 
pleted its charge to the jury. That all of the foregoing constituted 
error which should not redound to the detriment of the appellant herein. 


Appellant submits that plain error obtained as a result of the 
Court's charge to the jury, as well as the Court's failure and refusal 
by virtue of manifest necessity to declare a mistrial when} the jury 
learned of the plea of guilty of the co-defendant, Hilda M. Wajer, in this 


case below. 
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ARGUMENT 
I 


The appellant's rights in the case at bar were seriously prejudiced 
and irreparably injured and damaged before the jury that was trying the 
case below and sitting in judgment upon his guilt or innocence, immedi- 
ately when the co-defendant, Hilda M. Wajer, entered a plea of guilty. 
The indictment in this case (J.A. 1) charged the appellant and his co- 
defendant, Hilda M. Wajer, as joint offenders in each and every count of 
the indictment. The language of the indictment charged criminal offense 
against the appellant and the co-defendant, Hilda M. Wajer, in precisely 
the same manner, and specifically as if one person may have been the 
alleged offender as set forth in the case at bar instead of actually two 


persons aS named and set out in the indictment. (J.A. 1) 


Appellant urges that the fact of the guilty plea entered by the co- 
defendant, Hilda M. Wajer (J.A. 11, 12 and R. Tr. 45-51) later became 
apparent and manifest to the jury. (J.A. 14). 


Appellant submits that it is significant that the Court itself made 
repeated comment that there appeared to be a conflict of interests be- 
tween the appellant and the co-defendant, Hilda M. Wajer, while being 
represented both iat the same time in this case by their single counsel, 
during the trial below. It is significant to note the following colloquy be- 
tween the Court and counsel which occurred during cross-examination 
of Government witness, Detective Brewer, by counsel for appellant 
during the trial below. At page 39 (R.Tr.): 

"Q. And when you interrogated the defendant Hinguanzo 
in the premises was Miss Wajer present? 
"A. Yes, sir. 


"Q. And at that time isn't it a fact — is it a fact that 
Miss Wajer said that the narcotics were hers? 


"A. Miss Wajer did make that statement. 


"Q. And she said that Hinguanzo knew nothing about 
the narcotics? 
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"A. She did make that statement also, yes, sir. 
"THE COURT: Will counsel come to the bench, please. 
(AT THE BENCH:) | 


"THE COURT: Mr. Ahern, the way things are develop- 
ing Iam wondering whether there isn't a conflict of interest 
between the two defendants and whether they shouldn't have 
separate counsel. 


"MR, AHERN: Well — | 


"THE COURT: Apparently you are trying to show that 
this belonged to the defendant, Wajer instead of to the other 
defendant. 


"MR. AHERN: I think that — 


"THE COURT: There is a conflict of interest pieces 
isn't there? 


"MR. AHERN: It's almost, except that I Tr 7 done over 
this very carefully with the defendants. I have attempted to 
check this thing through and apparently this is actually what 
happened." 


At page 40 (R. Tr.): 


i 
"THE COURT: I didn't get that. | 


"MR, AHERN: I have gone over the entire testimony 
with both of my defendants and apparently this is what hap- 
pened in the premises. 


"THE COURT: LIunderstand. All Iam saying S, isn't 
there a conflict of interest between the two defendants? The 
Government claims that the stuff belonged to the male defend- 
ant. Now you are trying to show it belonged to the other 
defendant. | 


"MR. AHERN: Well, I think that probably before the end 
of this case, that in the Wajer case there will be a disposition. 
"THE COURT: What? : 
"MR. AHERN: In the Wajer case there will be a disposition. 
"THE COURT: You proceed in your own way. q can't inter- 
fere with defendants. I just call your attention to the fact that 
there seems to be a conflict of interest. | 


"MR, AHERN: I fully realize that, Your Honor, but these 
are the facts that are going to come out. 
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"THE COURT: Yes, but shouldn't each defendant have 
separate counsel? 


At page 41 (R. Tr.): 


"MR. AHERN: Well — 


"THE COURT: That is not for me to decide, of course. 
Aren't you putting yourself in a rather ambiguous position? 


"MR, AHERN: No, because I have already a statement 
from the defendant, Wajer and I think there is going to be a 
disposition as to that particular case. 


"THE COURT: Very well. Proceed.” 


Appellant urges that by virtue of manifest necessity the Court 
below should have declared a mistrial, when the jury heard that the co- 
defendant, Hilda M. Wajer, had already entered a plea of guilty (J.A. 14). 
From the previous recognition by the Court of a serious and apparently 
manifest conflict of interest existing between these parties and the pro- 
tection of their respective rights requiring each of these defendants 
below to have been represented by separate and distinct counsel, the 
Court should not have hesitated to declare a mistrial, sua sponte as to 
the appellant herein when the jury became unmistakeably advised that 
the co-defendant, Hilda M. Wajer, had entered a plea of guilty to the 
indictment charging her with the exact same offenses that appellant 
herein was charged with in the premises. Failure on the part of the 
Court to so do, we respectfully submit, was error; and that failure of 
the trial Court below to protect the rights of the appellant herein denied 
him due process iof law as guaranteed unto him by the Fifth Amendment 
of the Bill of Rights to the Constitution of the United States. Appellant 
urges further that in the light of what transpired during the trial below 
he was denied the full protection of his rights guaranteed to him under 
the Sixth Amendment of the Bill of Rights to the Constitution of the 
United States. 


Knowledge by the jury that the co-defendant, Hilda M. Wajer, had 
entered a plea of guilty created a situation and condition of prejudice 
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and irreparable harm and damage to the appellant herein, that it was 
plain error for the trial Court below to fail to declare a mistrial in the 


interests of justice and in the interests of protecting the substantial and 
fundamental rights of the appellant in this trial. Appellant submits 

that by virtue of the jury's knowledge that the co-defendant, Hilda M. 
Wajer, had entered a plea of guilty, a prejudicial condition against 
appellant obtained that was utterly impossible to correct by any explana- 
tion of the Court to the jury or by any instructions of the Court to the 
jury seeking to remedy this harm done to the appellant. In the case of 
Gaynor v. United States, 101 U.S. App. D.C. 177, 247 F.2d 583, this 
Court recognized the principles being urged by appellant here. In the 
case of Payton v. United States, 96 U.S. App. D.C. 1, 222 = 2d 794, this 
Court recognized prejudice to a defendant's rights when the guilty plea 
of a co-defendant was heard and learned of by the jury prior to retiring 
to pass on the guilt or innocence of the remaining defendant. In the 

case at bar, as in the case of Payton v. United States, supra, the jury 
learned of and well knew of the guilty plea of the co-defendant, Wajer, 

to the indictment before they retired to consider their verdict concern- 
ing appellant herein; and this jury well knew that the appellant was being 
tried for precisely the same offenses charged against Wajer, to which 
this co-defendant entered a plea of guilty. Also see the case of United 
States v. Proctor, 12 F.R.D. 359. | 


Appellant submits that where there is a conflict of interest be- 
tween co-defendants during a trial, or where a plea of guilty by a co- 
defendant inures to the detriment and/or prejudice of the remaining 
defendant on trial, it is the duty of the trial court to protect a defendant's 
rights in a criminal case, even to the extent of ordering a separate trial 
for each defendant. See the case of DeLuna v. United States, 308 F.2d 
140 (5th Cir. 1962). : 


The prejudice to appellant's rights herein, and the impairment of 


his opportunity to receive a fair and impartial trial by the jury, were 
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clouded and indeed destroyed by virtue of the fact that all members of 
the jury learned of the guilty plea of the co-defendant, Wajer, before 
they were instructed by the Court at the conclusion of the case and 
retired to deliberate the fate of appellant herein. Numerous cases 
support the contentions of appellant herein. See United States v. Toner, 
173 F.2d 140; United States v. Hall, 178 F.2d 853; Minker v. United 
States, 85 F.2d 425; and Nigro v. United States, 117 F.2d 624, 133 
A.L.R. 1128. 


so 


The conflict of interest affecting the rights of the appellant as 
against those of the co-defendant Wajer became apparent to the Court, 
during the course of the trial as counsel for appellant was cross- 


examining the Government witness, Detective Irwin W. Brewer (this 


being the only Government witness that appellant's counsel below even 
cross-examined during the trial of this case). The Court apparently 
noticing the peril of the appellant herein because of the patent conflict 
of interest did, sua sponte, call this most prejudicial situation concern- 
ing appellant herein to the attention of counsel for defendant (J.A. 11 
and R. Tr. 39-41). The right of appellant to assistance of defense 
counsel is immutable under the Sixth Amendment to the Constitution of 
the United States. Appellant submits that this Constitutional guarantee 
means that he is entitled to the complete, undiluted, and exclusive 
assistance of counsel for his defense, and not a representation by de- 
fense counsel that is hampered and made less effective than complete 
and full devotion to the protection of appellant's rights because of a 
conflict of interest brought about by defense counsel's efforts to also 
represent the co-defendant in the case at bar. 


The right of full and exclusive devotion of a defense counsel to 
the cause of his client on trial in a criminal case is demanding and 
sacred, and that is as it should be under our system of law. During the 
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trial of a criminal case defense counsel can not serve two masters 

and must not seek to claim effective representation of two defendants 
whose interest in the trial are divergent and in conflict. The right to 
effective assistance by a defendant from defense counsel has long been 
recognized as an immutable principle of our system of law as well as 
being unequivocally decreed in the Sixth Amendment to the Constitution 
of the United States. In the case of Glasser v. United States, 315 U.S. 
60, 62 S. Ct. 457, 86 L. Ed. 680, the Supreme Court of the United States 
concluded that a defendant had been denied effective assistance of 
counsel in contravention of the Sixth Amendment to the Constitution of 
the United States due to a conflict of interest made manifest a his 
counsel's representation also of a co-defendant. 


In the case of Scott v. District of Columbia, 99 A.2d eat, the Court 
held clearly that a defendant in a criminal trial is entitled to the un- 
divided and undiluted fidelity of counsel for defense. The Court stated 


in Scott v. District of Columbia, supra, at page 643, | 
| 
"Like the Supreme Court in Glasser, we do not 

know just how much prejudice resulted to defendant, 
nor does it matter. 'To determine the precise degree 
of prejudice sustained by (defendant) * * * is at once 
difficult and unnecessary. The right to have the assist- 
ance of counsel is too fundamental and absolute to 
allow courts to indulge in nice calculations as to the 
amount of prejudice arising from its denial.’ Glasser, 
supra, 315 U.S. at pages 75-76, 62 S. Ct. at page 467, 
86 L. Ed. 680; see also Coplon v. United States, 9 U.S. 
App. D.C. 103, 191 F.2d 749 certiorari denied, 34 
926, 72 S. Ct. 363, 96 L. Ed. 690; and Caldwell v. 
United States, D. C. Cir., 205 F.2d879." 


I 
The record is clear that appellant herein was charged with serious 
offenses as set forth in the indictment (J.A. 1, 2). Surely as a conse- 


quence of being required to meet these charges and to stand trial before 
a petit jury, appellant was entitled to have, to say the least, the assistance 
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of reasonably effective defense counsel. Appellant submits that during 
the course of this trial he was not afforded adequate and effective assist- 
ance of counsel, and that this fact was known or should have been known 
to the trial Court to the end that appellant was denied his fundamental 
and basic rights under the Sixth Amendment to the Constitution of the 
United States. In the examination of the prospective jury panel on voir 
dire (J.A. 4-8, and R. Tr. 3-19), defense counsel failed to ask a single 
question of the jury panel on voir dire, and further, he failed to submit 
even one question to the Court for its submission to the jury on voir dire 
on behalf of the appellant prior to the commencement of the trial. 
Defense counsel below failed to inquire whether any of the jurors may 
have any bias or prejudice against appellant herein because of the case 
on trial involved narcotics; he failed to inquire whether any prospective 
members of the panel were related to persons or had close friends who 
were connected with the Metropolitan Police Department, any federal 
law enforcement agency, United States Attorney's Office, narcotics 
bureau, or other criminal investigation agencies; and he failed to ask 
other questions pertinent to securing an absolutely fair and impartial 


jury and numerous other questions which vigilant counsel for defense 


could ask or should have asked on voir dire in seeking to effectively 
protect the rights of appellant in such a serious case as the one at bar. 


That of particular concern and special significance in a case such 
as this, the matter of credibility of witnesses for the Government should 
have been evaluated and considered by defense counsel, since all of the 
Government witnesses were policemen and law enforcement officers 
with the exception of William P. Butler, the Government chemist. 
Appellant suggests that in order to insure the selection of an absolutely 
impartial jury to try the issues involving appellant's rights herein 
defense counsel should have inquired on voir dire whether "any of the 
jurors are inclined to give more weight to the testimony of a police 
officer, merely because he is a police officer than any other witness in 
the case?" This was not done by appellant's defense counsel below; and 
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appellant submits that at least this question should have been asked 
since the Government's entire case was based on the credibility of the 
police officers and law enforcement officers who arrested appellant 
herein. In the case of Sellers v. United States, 106 U.S. App. D.C. 209, 
271 F.2d 475, this Court held that such a question was proper to be 
asked of a jury panel on voir dire. In the case of Sellers v. United 
States, supra, this Court noted that the voir dire had by no means been 
unduly protracted; and in the case at bar, most surely the record 

(J.A. 4-8 and R.Tr. 3-19) clearly shows that the voir dire was not unduly 
protracted. | 


The record of this case (J.A. 9-11 and R.Tr. 19-80) reveals that 
of four government witnesses testifying against appellant herein, defense 
counsel cross-examined only one, namely Detective Irwin W. Brewer. 


The record is clear that defense counsel below did not offer a 
single instruction on behalf of the defendant for the consideration of the 
Court to be submitted to the jury (J.A. 15-23 and R.Tr, 115-131). The 
record is further clear that defense counsel below did not seek on behalf 
of appellant any statement from the Court or instruction from the Court 
to the jury that would redound, either in law or fact, to the aid and/or 
benefit of appellant before the jury, prior to the retirement of the jury 
to consider its verdict determining either the guilt or innocence of the 
appellant (J.A. 15-23 and R.Tr. 115-131). It is further remarkable that 
at the conclusion of the Court's charge to the jury, defense counsel 
below interposed no objections to the Court's charge nor did he make 
any suggestions for the benefit of appellant (J.A. 23 and R. Tr. 131). 


The law is clear that defense counsel has the high duty and obliga- 
tion of vigorously defending the rights of the appellant during the entire 
course of the trial below; defense counsel should be neither fearful nor 
hesitant in properly and adequately defending the rights of his client; 
and a fortiori this is most certainly true in such a case as the one at 
bar; and appellant says that this was not done for him during his trial; 
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and appellant submits further that as a consequence thereof he was 
denied his rights under the Fifth and Sixth Amendments to the Constitu- 
tion of the United States. In the case of State v. Jones, 12 Mo. App. 93, 
the Court held forth at length on the duties and obligations of defense 
counsel in a criminal case in order to secure a fair and impartial trial 
for a defendant, being entitled to receive competent and effective assist- 
ance of counsel in the protection of his rights and in his defense. See 
the cases of Scott v. District of Columbia, supra, and Glasser v- United 
States, supra, and the case of Wrightson v. United States, 95 U.S. App. 
D.C. 390, 222 F.2d 556. 


IV 


Appellant submits that the record of this case is replete with plain 
error. That it was plain error for the trial Court below to have failed 
to have declared a mistrial when the jury learned that the co-defendant, 
Hilda M. Wajer, had entered a plea of guilty (J.A. 14). That the patent 
conflict of interest which existed during the trial of this case between 
the appellant and the co-defendant, Hilda M. Wajer, and which was SO 
flagrant that the trial Court below (J.A. 11, 12, 14 and R.Tr. 39-41), 

did itself, sua sponte, feel compelled to call to the attention of defense 
counsel was sufficient to irreparably prejudice and damage appellant's 
rights and deny unto him a fair and impartial trial before the jury. 
Failure on the part of the trial Court below to correct this situation and 
to declare a mistrial, it is respectfully submitted, was plain error. 


Appellant submits that the failure of defense counsel below to 
vigorously protect and defend his rights was plain error of which the 


trial Court below should have taken note to the end of protecting appel- 


lant's rights herein and assuring him of a fair and impartial trial. 

Further, appellant submits that the Court's charge to the jury (J.A. 16- 

23 and R.Tr. 116-131) contained elements which were tantamount to 

plain error of which this Court should take note, notwithstanding the fact that 
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defense counsel below failed to interpose any objection thereto. Appel- 
lant further submits that failure on the part of defense counsel below to 
object to parts of the Court's charge and his failure to make suggestions 
to the Court on behalf of the appellant and for the protection of appel- 
lant's rights before the jury retired was plain error. In the case of 
Wrightson v. United States, supra, this Court invoked its immutable 
right to notice and correct plain error, which redounded to the detri- 
ment of a defendant. The protection of the fundamental and basic rights 
of a defendant in a criminal trial should be and must be always pro- 
tected and vigilantly secured under our system of criminal jurisprudence 
to the end that all defendants, including the appellant in the case at bar, 
will be assured not only of a fair and impartial trial by a jury, but that 
his rights under the Fifth and Sixth Amendments of the Constitution of 
the United States will not be meaningless. See the cases of Minker v. 
United States, supra, Nigro v. United States, supra, and Glasser v. 
United States, supra. | 


CONCLUSION | 


Accordingly the appellant herein respectfully and sincerely urges 


this Honorable Court to reverse the verdict of the jury (S.A. 24) and to 
vacate and hold for naught and reverse the judgment and commitment of 
appellant (J.A. 26). Appellant respectfully urges this Court by its 
reversal here of the determinations made below to grant unto him a 
new trial and/or such other and further relief in the premises as the 


interests of justice may require in this cause. 


Respectfully submitted, 


JOSIAH LYMAN 


501 - 13th Street, N, W. 
Washington, D.C. | 
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JOINT APPENDIX 
[Filed June 11, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Sworn in on May 1, 1962 
UNITED STATES of AMERICA ) Criminal No. 520-62 
v. ) Grand Jury No. Original 
ARNULFO S. HINGUANZO Violation: 26 U.S.C. 4704(a) 
HILDA M. WAJER 21 U.S.C. 174 
(Possession of narcotics; facilita- 
tion of concealment and sale of 
narcotic drugs, knowing same to 
have been imported contrary to law) 
The Grand Jury charges: 
On or about May 4, 1962, within the District of Columbia, Arnulfo 
S. Hinguanzo and Hilda M. Wajer purchased, sold, dispensed and 
distributed, not in the original stamped package and not from the ori- 
ginal stamped package, a narcotic drug, that is, sixty-four capsules 
containing a mixture totaling about 5,500 milligrams of heroin hydro- 
chloride and milk sugar. | 
SECOND COUNT: : 
On or about May 4, 1962, within the District of Columbia, Arnulfo 
S. Hinguanzo and Hilda M. Wajer facilitated the concealment and sale 
of a narcotic drug, that is, sixty-four capsules containing a mixture 
totaling about 5,500 milligrans of heroin hydrochloride and milk sugar, 
after said heroin hydrochloride had been imported, with the knowledge 
of Arnulfo S. Hinguanzo, into the United States contrary to law. This 


is the same heroin hydrochloride which is mentioned in the first count 
of this indictment. | 
THIRD COUNT: | 


On or about May 4, 1962, within the District of Columbia, Arnulfo 
8. Hinguanzo and Hilda M. Wajer purchased, sold, dispensed and 
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distributed, not in the original stamped package and not from the ori- 
ginal stamped package, a narcotic drug, that is, one glassine bag 
containing a mixture totaling about 7,690 milligrams of heroin 
hydrochloride and milk sugar. 
FOURTH COUNT: 

On or about May 4, 1962, within the District of Columbia, Arnulfo 
S. Hinguanzo and Hilda M. Wajer facilitated the concealment and sale 
of a narcotic drug, that is, one glassine bag containing a mixture total- 
ing about 7,690 milligrams of heroin hydrochloride and milk sugar, 
after said heroin hydrochloride had been imported, with the knowledge 
of Arnulfo S. Hinguanzo and Hilda M. Wajer, into the United States 
contrary to law. This is the same heroin hydrochloride which is 
mentioned in the third count of this indictment. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


[Filed June 15, 1962] 


PLEA OF DEFENDANT 

On this 15th day of June, 1962, the defendants Arnulfo S. Hinguanzo 
and Hilda M. Wajer, appearing in proper person and by his attorney 
Each: Harry Ahern, being arraigned in open Court upon the indict- 
ment, the substance of the charge being stated to each, pleads not 
guilty thereto. 

No. 1 [Arnulfo S. Hinguanzo] Bond fixed by Court in sum of 
$3,500.00. 

No. 2 [Hilda M. Wajer] Bond fixed by Court in sum of $3,500.00. 
Bond fixed in case No. 519-62, to cover this case also. 

By direction of 


" Matthew F. McGuire 
* * * 


[ Filed June 15, 1962] 


Praecipe 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 15th day of June, 1962 
U.S. ) Civil Action 
vs. No. 520-62 
Arnulfo S. Hinguanzo ) 
Hilda M. Wajer ) 
The Clerk of said Court will enter my app. as atty, for deft. 
/s/ Harry J. Ahern. 


[ Filed August 21, 1962] 
MOTION TO SUPPRESS EVIDENCE 
Arnulfo S. Hinguanzo 

Comes now Harry J. Ahern, attorney for Petitioner, and respect- 
fully prays that the Court suppress evidence obtained by the Metro- 
politan Police Department on the 4th day of May, 1962, ‘pursuant toa 
search warrant for the following reason: : 

Thata 1957 Oldsmobile automobile was seized from the defendant 
whereas there was noevidence to support the contention that such 
automobile had been used in the narcotic traffic. 

WHEREFORE, petitioner prays that the evidence seized by the 
officers of the Metropolitan Police Department be suppressed and 
that such evidence be returned to its rightful owners, the petitioner. 


/s/ Barry J. Ahern, 
Attorney for defendant 


[ Certificate of Service] 


[ Filed April 4, 1963] 


TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Friday, August 31, 1962 


Before the HONORABLE GEORGE L. HART, JR., U.S. 

District Judge, as a preliminary matter at 10:00 a.m. 
* * a * * 

MR. AHERN: Your Honor, Motion Number 8, 520-62, Arnulfo 
S. Hinguanzo versus U. S., I would like permission of the Court to 
withdraw that motion since I have found that the property in question 
is in the hands of the Treasury Department, and I intend to proceed 
by civil remedy rather than criminal motion to suppress. 

THE COURT: Is this Arnulfo S. Hinguanzo? 

MR. AHERN: This is Arnulfo S. Hinguanzo, right. 

THE COURT: All right, the motion will be withdrawn. 


(Thereupon, at 10:01 a.m., the aforecaptioned proceedings 
were concluded.) 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
December 10, 1962. 


The above cause came on for trial before the HONORABLE 

ALEXANDER HOLTZOFF, United States District Judge, and a jury. 
* * * * * 

THE COURT: That's all right. I want to say this: the Clerk calls 
my attention to the fact that it does not appear as to one of these de- 
fendants, who was a fugitive, there is no record of his having received 
a copy of the indictment. Now, is there any question about that, Mr. 
Ahern? 

MR. AHERN: No, sir. 
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THE COURT: Do you appear for both? 

MR. AHERN: Yes, sir. 

THE COURT: And are you ready to proceed? 

MR. AHERN: Yes, sir. 

* * * * ' * 

THE COURT: Now, I notice there is a motion to suppress. Has 
that ever been passed upon? 

MR. SMITH: It was withdrawn, Your Honor. 

MR. AHERN: That was withdrawn. 

THE COURT: Very well, gentlemen. 

MR. SMITH: Your Honor, may I say this to the Court: there has 
been no motion to suppress under Rule 41, and the Government would 
like to state to the Court that if such a motion is raised during the 
course of the trial it will object on a procedural ground. 

THE COURT: Please don't say that. Wait until it is made. The 
Court does not hear motions to suppress during the trial. 

MR, SMITH: Yes, sir. | 

THE COURT: Please don't say what you are = to object to 
until you are hurt and then make an objection. 

MR. SMITH: All right, Your Honor. 


* * * * | ok 


THE COURT: The Court is going to propound a number of ques- 
tions to all of the jurors in the courtroom. Will every juror please 
listen carefully to every question asked and answer those that may be 
applicable to him or her. 

There are two defendants in the case we are about t try. One 
is Arnulfo S. Hinguanzo. (Stood.) Does any one of you know him? 

If so, will you please rise. The other defendant is Hilda M. Wajer. 
(Stood.) Does any one of you know her? If so, will you please rise. 


Does any one of you know anything about this case or has any one 


of you heard of it before? If so, will you please rise. 
The Government is represented in this case by Mr. Donald Smith, 
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an Assistant United States Attorney, who has just addressed you. Is 
any one of you acquainted with Mr. Smith? 

Counsel for the defendants in this case is Mr. Harry J. Ahern, 
who has just risen from his seat at the defense counsel table. Is any 
one of you acquainted with Mr. Ahern? Will you come forward, 
please, sir? 

* * * *x * 

Does any’ one of you know of any reason why you cannot fairly 
and impartially try the issues of this case, solely on the evidence to 
be introduced at this trial, if you were selected to serve on this jury? 

Does either! side have any further questions that it would like to 
have propounded to the prospective jurors? 

MR. SMITH: No, Your Honor, I do not. 

MR. AHERN: No, Your Honor. 

* * * 

THE COURT: Mr. Ahern. 

MR. AHERN: I will reserve opening, Your Honor. 

THE COURT: No, I do not approve the practice of reserving 
opening. You may waive an opening or -- 

MR. AHERN: IfI may, I will waive the opening. 


* * * * 


(AT THE BENCH:) 
* * * * * 
THE COURT: Now these other articles that you mentioned in 
your opening argument are not included in the indictment. 
MR. SMITH: They are not, sir. 
THE COURT: Of course, they are admissible in evidence to 
show scienter. 


* * * * * 


THE COURT: Now, there is that famous case, and I don't remem- 


ber which way it was decided, where a number of mail bags were 
stolen and the question came up whether the theft of each mail bag was 
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a separate offense or not. I think it went to the Supreme Court and 
I don't remember how the Supreme Court decided it. | 

MR. SMITH: I remember, Your Honor, it was in the last case 
that I tried before Your Honor that I brought it to your ES, and 
it was separate offenses. 

THE COURT: Now, how far would you carry that? | ‘Certainly 
not each one of the 64 capsules would be a separate offense. 

MR. SMITH: No, sir, I would agree with you on that; certainly 
not. | 

THE COURT: Well, I suppose this is an academic question be- 
cause I am not going to impose consecutive sentences. : 

Now one other question, Mr. Smith, and I am not sure whether 
you covered this. I am asking you for information. Did you show in 

your opening statement how the two defendants are connected with 


these narcotics? : 


* * * * * 


THE COURT: You have to in order to make out a cause of action. 
What is the connection between these defendants and the: third and 
fourth counts? 

MR. SMITH: Well, this narcotics was found in this actual pre- 
mises and they, of course, acknowledged -- 

THE COURT: Whose premises are these? 

MR. SMITH: They are in the name of Hinguanzo, but Mrs. Wajer 
also lives there with Hinguanzo. 

THE COURT: You don't have to spell it out in great detail, but 
you should have stated what your contention was. : 

* * * * | 1 

THE COURT: Now, the mere fact that Wajer lived there of course 
wouldn't be enough to hold her. 

* * * * 1 ae 

MR. SMITH: She stated to the detectives that ey 
that she was using them, Your Honor. 


ere hers and 


8 


THE COURT: Of course, you may be able to make out a case, 
but I just want to call your attention to the fact that the mere fact that 
she lived in the premises isn't enough. 

* * * * * 

THE COURT: I think there is a presumption, or anyway an in- 
ference can be drawn from the fact that if "A" is a tenant of certain 
premises and occupies the premises and narcotics are in those pre- 
mises, that they belong to "A", unless the opposite appears; but if 
"Br" is living with him, I don't think that that goes to"B", You would 
have to make separate proof as to that. 

* * * * * 

MR. AHERN: Now we reach the point that Mr. Smith brought up 
originally, that there was no motion to suppress this particular search 
filed. 

THE COURT: I am not going to deprive any defendant of any con- 
stitutional rights and if anything is offered in evidence that you think 
is inadmissible I will hear you at the proper time. 


* * * * * 


Washington, D.C. 
December 11, 1962. 


* * * * * 

THE COURT: Will counsel come to the bench, please. 

(AT THE BENCH:) 

THE COURT: How long will your case take, Mr. Smith? 

MR. SMITH: I have four witnesses. 

THE COURT: How long will your case take? 

MR. SMITH: I would say I could finish this afternoon easy, Your 
Honor. 

THE COURT: No, you better finish by 12:30. You have got to go 
faster, Mr. Smith, than you have been doing. Other Assistants do. 
These narcotic cases all form a certain pattern. I think you went into 
too many details. 

MR. SMITH: No, Your Honor, I have just started with my first 
witness. 
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THE COURT: I know, and you spent too much time on prelimi- 
naries, so move along fast. 

. SMITH: I will, Your Honor. 

THE COURT: At 12:30 I am going to recess this case until to- 
morrow morning because I have to impanel a jury in another long case 
and I am going to do it this afternoon and then finish this case tomor- 
row morning. 

I want to call your attention to something that I don't quite follow. 
Agent Brewer testified yesterday that he arrived at these premises, 
knocked on the door and so on, that he said he hada search warrant. 

Shouldn't you offer the search warrant? 

MR. SMITH: If Your Honor please, I will offer it. 

THE COURT: I would if I were you. 


MR. SMITH: I will certainly do that. 
* * * 


IRWIN W. BREWER 
resumed the witness stand and was examined and testified further as 


follows: 
* * * * 

THE COURT: Suppose you come to the bench. 

(AT THE BENCH:) 

THE COURT: What is your point? 

MR. AHERN: If the defendant Hinguanzo was examined out of the 
presence of Wajer, of course, I would like the jury to be instructed 
that is not to be used against her. 

* * * * 
CROSS EXAMINATION 
BY MR. AHERN: | 
* a * * 1k 

Q. And at that time isn't it a fact -- is it a fact that Miss Wajer 
said that the narcotics were hers? A. Miss Wajer did make that 
statement. 
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Q. And she said that Hinguanzo knew nothing about the narcotics? 
A. She did make that statement also, yes, sir. 

THE COURT: Will counsel come to the bench, please. 

(AT THE BENCH:) 

THE COURT: Mr. Ahern, the way things are developing I am 
wondering whether there isn't a conflict ofinterest between the two 
defendants and whether they shouldn't have separate counsel. 

MR. AHERN: Well -- 

THE COURT: Apparently you are tyring to show that this belong- 
ed to the defendant Wajer instead of to the other defendant. 

MR. AHERN: I think that -- 

THE COURT: There is a conflict of interest there, isn't there? 

MR. AHERN: It's almost, except I have gone over this very care- 
fully with the defendants. I have attemped to check this thing through 

and apparently this is actually what happened. 

THE COURT: I didn't get that. 

MR. AHERN: I have gone over the entire testimony with both 
of my defendants and apparently this is what happened in the premises. 

THE COURT: I understand. AllI am saying is, isn't there a 
conflict of interest between the two defendants? The Government 
claims that the stuff belonged to the male defendant. Now you are 
trying to show it belonged to the other defendant. 

MR. AHERN: Well, I think that probably before the end of this 
case, that inthe Wajer case there will be a disposition. 

THE COURT: What? 

MR. AHERN: In the Wajer case there will be a disposition. 

THE COURT: You. proceed in your own way. I can't interfere 
with defendants. I just call your attention to the fact that there seems 
to be a conflict of interest. 

MR. AHERN: I fully realize that, Your Honor, but these are the 
facts that are going to come out. 

THE COURT: Yes, but shouldn't each defendant have separate 
counsel? 
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MR. AHERN: Well -- | 

THE COURT: That is not for me to decide, of course. Aren't 
you putting yourself in a rather ambiguous position? 

MR. AHERN: No, because I have already a statement from the 
defendant Wajer and I think there is going to be a disposition as to 
that particular case. | 

THE COURT: Very well. Proceed. 

* * * * | * 


Washington, D.C. 
Wednesday, Dec. 12, 1962 


* * * * ! * 
| 


(The following occurred out of the presence of the jury:) 

MR. AHERN: May I address the Court, Your Honor? 

THE COURT: Yes, indeed. | 

. AHERN: Your Honor, in view of the testimony that was 

elicited ag aes from Detective Brewer and in view ofa conference 
that I had with my client, Hilda Wajer, last evening at the office, she 
has asked me to advise the Court that she desires now to withdraw her 
plea of not guilty heretofore entered and with the permission of the 
Court to enter a plea of guilty. Now, I have asked that this be done 
out of the presence of the jury in order that the record may be pro- 
tected as far as the Court is concerned and as well as canes counsel 
is concerned. 

THE COURT: She will plead guilty to the indictment? 

MR. AHERN: Yes. She is making this admission before the 
Court without any hope of promise, and I want the record to show that; 
and she is here if Your Honor desires to examine her. | 


* * * * 


THE COURT: Let the defendant step forward. 


DEFENDANT WAJER: Yes, sir. 
THE COURT: And do you agree with it? 
DEFENDANT WAJER: Yes. 


Have you heard your counsel's statement? | 
: 
| 
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THE COURT: Your counsel states that you desire to plead guilty 
to the indictment, is that correct? 
DEFENDANT WAJER: Yes. 
THE COURT: You understand that you are entitled to a jury trial 
and to have the jury decide your case? 
DEFENDANT WAJER: Yes. 
THE COURT: And you are under no obligation to plead guilty 
unless you really want to do so. You understand that? 
DEFENDANT WAJER: Yes. 
THE COURT: But if you plead guilty, that is final and you cannot 
change your mind afterwards. Now, is it your desire to plead guilty? 
DEFENDANT WAJER: Yes, sir. 
* a * 
WALTER MORRIS 
was called as a witness for the Government and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITH: 
* * * * * 
THE WITNESS: Hinguanzo said to Wajer, “All this stuff is yours, 
isn’t that right?"' And she quietly said, "Yes, this is all mine." 
* * * * a 
MR. SMITH: That is all I have, Your Honor. 
THE COURT: Any cross examination? 
MR. AHERN: I have no cross examination, Your Honor. 
* * * * x 
MR. AHERN: No cross examination, Your Honor. 
THE COURT: You may step down. 
(Witness excused.) 


MR. SMITH: Your Honor, in the interest of saving time, perhaps 
counsel would stipulate to Dr. Butler's testimony. 
MR. AHERN: No. 
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THE COURT: I think you better call him, but be very brief and 
eliminate the preliminaries. 
MR. SMITH: I will, Your Honor. 
Dr. Butler, please. 
WILLIAM P. BUTLER | 
was called as a witness for the Government and, being first duly 
sworn, was examined and testified as follows: i 
DIRECT EXAMINATION | 
BY MR. SMITH: : 
* * * * | * 
THE COURT: Why not hand them all to him and just ask the 
ultimate question. That will shorten matters. | 
MR. SMITH: May the record show that I have handed Dr. Butler 
Government's 1, 2, 3, 4, 4-A, and 5. | 
THE COURT: Do you need to hand him 4 and 4-A? | Those do not 
involve any chemistry. | 


* * * * * 


Q. Is that a derivative of opium? A. Yes, sir. 
Q. Dr. Butler, how did you make your analysis? | 
THE COURT: I do not think we need that unless it is questioned, 
because this is a matter of chemistry. 
MR. SMITH: Certainly, Your Honor. 
* * * 
MR. SMITH: Your witness. 
THE COURT: Any cross examination? 
MR. AHERN: No cross examination, Your Honor.. 
THE COURT: You may step down. 
* * * 
82 HILDA M. WAJER 
was called as a witness for the defendant and, being first duly sworn, 


was examined and testified as follows: 
* * * 


101 
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CROSS EXAMINATION 
BY MR. SMITH: 


* * * * * 


Q. Now, you concede that there were no Treasury Department 


tax stamps on any of that narcotics when you had it in your possession, 


don't you? 

MR. AHERN: I object, Your Honor. She has already entered a 
plea of guilty. 

THE COURT: Objection overruled. 

* * * * 

THE COURT: Same rulings. Motions denied. 

Are there any request for instructions? 

MR. SMITH: Your Honor, I have a written request which my 
secretary has. May I send down for it? 

THE COURT: What is it? 

MR. SMITH: It is a charge on joint possession, that two or more 
persons may jointly possess. 

THE COURT: Suppose you give it to me orally. I want to finish. 

MR. SMITH: May I have it sent up? It will only take a minute, 
Your Honor. 

THE COURT: Yes, but I am going to have the summing up finish- 
ed by twelve-thirty. 

MR. SMITH: Yes, Your Honor. 

THE COURT: Have you any request for instructions? 

MR. AHERN: No, Your Honor. 

THE COURT: Will fifteen minutes a side be sufficient for sum- 
ming up? 

MR. AHERN: That is plenty for me. 

* * * * * 

THE COURT: If he said that, then he can be found guilty not as 
an aider and abetter but as a principal. I do not think I am going to 
confuse the issues by charging the jury as to aider and abetter. Now, 
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suppose we go ahead, and you can hand me the proposed instruction 
just before we recess, because I will instruct the jury at 1:45. 
* * * * 
112 MR. SMITH: * * * 
Detective Sergeant Brewer testified that he, Hinguanzo, said to him, 
113 "J am using all the narcotics I can get ahold of and I might as 
well be dead if I don't I would rather be dead" -- | 
MR. AHERN: Your Honor, I am goint to object to that. That 
was not in the record. | 
THE COURT: Will counsel come to the bench, please? 
(AT THE BENCH:) 
THE COURT: What is your objection? | 


MR. AHERN: Your Honor, Mr. Smith was referring to something 
that was clearly not in the record. | 
THE COURT: There is no such testimony. 
* * * * 
116 THE COURT: Will counsel come to the bench? 
(AT THE BENCH:) 
THE COURT: There is one question that I intended ‘to ask you, 
Mr. Ahern. It is a question I always ask the defense counsel if the 


defendant does not take the witness stand. Do you as defense counsel 


| 
i 
! 
\* 
| 
i 


desire the instruction given that no adverse inference is to be drawn 
or would you prefer that no mention be made of the subject. 

MR. AHERN: I would prefer that no mention be made of the sub- 
ject, Your Honor. : 

THE COURT: I think you are very wise, but my view is that the 
defendant has a right to this instruction, but he has also a right not 
to have it given. : 

* * * * * 

MR. AHERN: I would like to call Your Honor's attention to the 
first paragraph which is exactly what I was arguing to the jury. It says: 

"In this case, the Government contends that the defendants 
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Hinguanzo and Wajer had joint possession of the heroin described in 
the indictment." 

They never attempted to prove that Wajer had possession of any- 
thing. 

THE COURT: Wajer, no, but Wajer admitted she did on the 

witness stand. 

MR. AHERN: That is true. 

THE COURT: So the Government's theory is that they both posses- 
sed it. Wajer claims that she did it alone. 

* Cs * 
JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury, when this case 
started there were two defendants. The names of each of them is in 
the indictment, Arnulfo S. Hinguanzo and Hilda M. Wajer. In the 
course of the trial, the case as against Hilda M. Wajer has been 
otherwise disposed of. So that her case will not have to be decided 

by you, even though she is named in the indictment. You will 
decide the case merely and only as to the first defendant named, 
Arnulfo S. Hinguanzo. 

He is charged with certain violations of the narcotic laws, and it 
becomes your duty to determine whether he is guilty or not guilty 
of the charges on which he is being tried. 

It is the understanding of the Court that this is the first trial in 
which you ladies and gentlemen have participated at this term of court. 
For that reason, I will explain your duties and mine to you in somewhat 
greater detail than perhaps I might do otherwise. 

Under the system of jury trials that prevails in the Federal courts, 
it is the function of the court, thatis, it is my function and my duty 
to instruct the jury as to the rules of law that are applicable to the 
case on trial. The jury is bound and obligated to follow the Court's 
instructions as to the law, but the jury decides the facts. You ladies 


and gentlemen of the jury are the sole judges of the facts, and you 
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must determine the facts yourselves on the basis of the evidence intro- 


duced at this trial. | 

In addition to instructing the jury as to the law, the Court has 
still a further function to perform, namely, to summarize, to discuss, 

and to comment on the facts and on the evidence to the extent to 
which it appears to the Court desirable to do so, but this is done mere- 
ly to aid and assist the jury in arriving at its conclusions. My sum- 
mary, discussion, or comments on the facts and on the evidence are 
not binding on you. They are intended only to help you, and you need 
attach to them only such weight as you deem wise and proper. If your 
recollection or your understanding or your views of the evidence in 
any respect differ from mine, then it is your recollection and your 
understanding and your view of the evidence that must prevail, be- 
cause, let me repeat, the final decision on the facts is solely within 


your province. My instructions are binding on you only as concerns 


the law. 

With these preliminary remarks, ladies and gentlemen of the jury, 
I shall proceed with a discussion of the case on trial; and, first, I 
shall summarize for you a few general principles of law that are ap- 
plicable to all criminal cases including, of course, this one. 

The fact that a defendant has been indicted and is charged with a 
crime is not in itself an indication of guilt, because an indictment is 
merely the procedure and the machinery by which a defendant is brought 
before the court. 

Second, every defendant in a criminal case is presumed to be in- 

nocent, and this presumption of innocence attaches to him through- 
out the trial until it is overcome by evidence. | 

Third, the burden of proof is on the Government to! EONS the de- 
fendant's guilt beyond a reasonable doubt. Unless the Government 
sustains this burden and proves beyond a reasonable doubt that the 
defendant has committed every element of the offense with which he 
is charged, the jury must find him not guilty. Let me repeat, the 
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burden is on the Government to prove the defendant's guilt beyond a 
reasonable doubt. 

Proof beyond a reasonable doubt does not mean proof beyond all 
doubt whatsoever. It means proof to a moral certainty and not neces- 
sarily proof to a mathematical or absolute certainty. By a reasonable 
doubt, as its very name implies, is meant a doubt based on reason 
and not just some whimsical speculation or some capricious gesture. 
Let me explain to you the meaning of the words proof beyond a reason- 
able doubt in simple, every-day language. If after an impartial com- 
parison and consideration of all the evidence you can say to yourself 
that you are not satisfied of the defendant's guilt, then you have a 
reasonable doubt; but, on the other hand, if after such impartial com- 
parison and consideration of all the evidence you can truthfully and 

candidly say to yourself that you have an abiding conviction of 
the defendant's guilt such as you would be willing to act upon in the 
more weighty and important matters relating to your own affairs, 
then you have no reasonable doubt. In other words, proof beyond a 
reasonable doubt is such proof as will result in an abiding conviction 
of the defendant's guilt on your part, such a conviction as you would 
be willing to act upon in the more weighty and more important matters 
relating to your own affairs. 

In determining whether the Government has established the charge 
against the defendant, you will consider and weigh the testimony of 
all the witnesses who have testified at this trial as well as all the 
circumstances concerning which evidence has been introduced. Fre- 
quently circumstances cast an illuminating light on oral testimony. 

You are the sole judges of the credibility of witnesses. I mean 
by that that it is for you, and for you alone, to determine whether to 
believe any witness, the extent to which any witness should be credited, 


and the weight to be attached to the testimony of any witness. In case 


there is any conflict in the testimony, it is your function to resolve 
the conflict and to determine where the truth lies and what the fact was. 
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In reaching a conclusion as to the credibility of any | witness and 

in weighing the testimony of any witness, you have a right to con- 
sider any matter that seems to you to have a bearing on the question. 
For instance, you have a right to consider the demeanor and the atti- 
tude of the witness on the witness stand, the witness's manner of 
testifying, whether the witness impressed you as a truth-telling in- 
dividual, whether the witness has any motive for not telling the truth, 
whether the witness has any interest in the outcome of this case. 

If you find that any witness willfully testified falsely as to any 
material fact concerning which the witness could not have reasonably 
been mistaken, you are then at liberty if you deem it wise to do so to 
disregard the entire testimony of that witness or any a, of that wit- 
ness's testimony. 

The witness that was called by the defendant was the original 
defendant, Hilda Wajer. It came out on cross -examination that she 
has a criminal record. The law admits evidence of that kind in re- 
spect to any witness for the purpose of aiding and assisting the jury in 
determining whether the witness was trustworthy, because the jury 
has a right to consider the criminal record for that purpose, because 
you have a right, if you choose to do so, to feel that a person with a 
criminal record is not to be believed as much as a ie whose re- 

cord is unblemished. 

This brings me to the specific charges involved in this case. This 
indictment involves two separate batches of narcotics, both claimed to 
have been found in premises 1732 Q Street, Northwest, in this City, 
in a basement apartment, which was occupied at that time or which was 
rented at that time by this defendant who was paying the rent for the 
apartment, and which was occupied by both defendants who were living 
together. | 

There are four counts in this indictment. The first and second 
counts relate to the first batch of narcotics, each of the counts charg~ 
ing a violation of a different statute. The third and fourth counts relate 
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to the second batch of narcotics, each of the counts again charging a 
violation of a different statute. 

Narcotics have a recognized legitimate use in medicine. On the 
other hand, their use when not under the supervision of a physician 
is regarded as dangerous and as susceptible of an evil influence. For 
this reason, the law relating to narcotics is so arranged that narcotics 
might be available for medicinal purposes under the supervision of a 
physician, but in order that illegitimate and illicit traffic in narcotics 
may be suppressed and punished. The law relating to narcotic drugs 
applies to opium, coco leaves, opiate, and any compound, salt, de- 
rivative or preparation thereof. 

The narcotic involved in this case is heroin. The Government 
chemist testified that heroin is a derivative of opium. Consequently, 
the law relating to narcotics applies to heroin. 

Now, on the 4th of May the testimony introduced by the Govern- 
ment shows that’ certain police officers and narcotic agents, armed 
with a search warrant, entered the apartment to which I have referred 
and made a search pursuant to that warrant. At that time the defendant 
Hinguanzo and the defendant Wajer were both in the apartment. They 
asked the defendant Hinguanzo, according to the Government's testi- 
mony, as to whether he had any narcotics; and he said something to 
the effect that all I have is a little bit and handed them a glassine en- 
velope containing 64 capsules which were located behind a cushion on 
the couch or sofa. 

Now, this batch of narcotics is the one that is referred to in the 
first and second count of the indictment. The first count of the indict- 
ment charges a'violation of a statute which provides as follows: 

"Jt shall be unlawful for any person to purchase, sell, dispense, 


or distribute narcotic drugs, except in the original stamped package 
or from the original stamped package." 
In other words, the violation consists either of purchasing or of 


selling or dispensing or distributing a narcotic drug except in the 
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original staniped package or from the original stamped package. The 
purpose obviously was to permit a legitimate sale, but to prohibit any 
other kind of sales of narcotics. 

Now, the law goes a step further, however. It does, not require 
direct proof of a purchase or of a sale or dispensing or distribution 
of a drug. It specifically provides, further: : 

"That the absence of appropriate tax paid stamps from narcotic 
drugs shall be prima facie evidence of a violation of this subsection 
by the person in whose possession the same may be found." 

In other words, if it is proven that the defendant had possession 
of this drug and while in his possession there were no appropriate 
tax paid stamps for those drugs, those facts constitute evidence of a 
violation of the statute and the jury may find the defendant guilty on 
that charge without requiring any further proof. 

Now, a person may have sole possession of a narcotic drug or 
two persons may have possession of a narcotic drug jointly, that is, 
together. If two or more persons have possession of the same article, 
then it is possession in each of them; and if two persons have possess - 

ion of a narcotic drug, then each may be found guilty of a violation 
of this statute. That is just an application of a general principle of 
law that if two persons jointly commit parts of the same: offense and 
the parts fitting together constitute the entire offense, each one is 
equally guilty. : 

Now, the second count relates to another statute which on its 
face is a little more complicated but can be simply explained as I shall 
try to do. The pertinent parts of this statute read as follows: 


"Whoever fraudulently or knowingly in any manner facilitates the 


transportation, concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to have been imported 
contrary to law, shall be punished as the statute provides." 
Accordingly, the second count of the indictment charges that the 
defendant facilitated the concealment and sale of 64 capsules of heroin 
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after it had been imported, with the knowledge of the defendant, into 
the United States contrary to law. 

Now, the law goes on further and states that the Government does 
not have to prove every element of this offense; but if the defendant is 
shown to have had possession of the narcotic drug, such possession 
shall be deemed sufficient evidence to authorize conviction unless the 

129 defendant explains the possession to the satisfaction of the jury. 
In other words, if you find that the defendant had possession of this 
narcotic drug in the District of Columbia, whether it was his sole 


possession or possession jointly with someone else, then from that 


fact alone you are at liberty to find the defendant guilty of a violation 
of the statute without anything more unless the possession of the drug 
is explained by the defendant's witnesses to your satisfaction. 

Now, the reason for that statute is this: All narcotic drugs are 
imported into the United States from abroad. None are produced in 
this country. Consequently, Congress has provided in this statute that 
it will be presumed that any drug that is illicitly possessed has been 
unlawfully imported into the United States to the knowledge of the 
possessor. 

Now, on making a further search of the apartment, the officers 
found another glassine bag containing white powder; and when that was 
exhibited to the defendant Hinguanzo he said, "Oh, yes, I forgot about 
this." There was testimony to the effect that there were no tax paid 
stamps on either of the two batches of narcotics. 

Now, a Government chemist testified that he analyzed this white 

130 powder and the contents of the capsules and that they were narco- 
tics, that is, they were heroin which was a narcotic. 

Now, there was further evidence introduced on behalf of the Gov- 
ernment that the defendant Hinguanzo turned to the defendant Wajer 
and said to her later on still in the apartment: "All this stuff is yours," 
and that she quietly responded, "Yes," all this in the presence of the 
officers. 


Now, on behalf of the defendant, Hilda Wajer took the witness 
stand and admitted that she was illicitly living with Hinguanzo and 
claimed that the narcotics were hers, thereby trying to exculpate 
the defendant Hinguanzo. She admitted, however, on cross examina- 
tion that both he and she had been using these narcotics; and the 
defendant, according to the testimony, had admitted that he rented 
the apartment and paid the rent. | 

Now, if the defendant had possession of these narcotics, whether 
it was his sole possession or whether he had possession of them 
jointly with the defendant Wajer, then you have a right to find him 
guilty. On the other hand, if you believe that Wajer alone had posses - 
sion and that he did not share in it, then, of course, youl ‘would find 
the defendant not guilty. | 

Ladies and gentlemen of the jury, you will bring in four verdicts 

131 only as against the defendant Hinguanzo, one on each count of the 
indictment, and in every instance your verdict should be either guilty 
or not guilty. | 

Now, as I told you before, my discussion of the evidence is not 
binding on you. It is intended only to help you. You must reach your 
own decision on the evidence. That is your function, your duty, and 
your responsibility. Consider the matter in the light of the instructions 


on the law that I have given you, using the same practical approach, 


the same ordinary common sense, and the same intelligence that you 
would employ in determining any other important matter that you have 
occasion to decide in the course of your every-day life. | 

Are there any suggestions or objections? 

MR. SMITH: Not by the Government. 


MR. AHERN: I have none, Your Honor. 
* * * 


[ Filed December 12, 1962] 


VERDICT 
[Arnulfo S. Hinguanzo] 
[Hilda M. Wajer] 


On this 12th day of December, 1962, came the parties aforesaid, 
in the manner as aforesaid, and the same jury as aforesaid in this 
cause, the hearing of which was respited yesterday; whereupon the 
defendant, Hilda M. Wajer, in proper person and by her attorney, 
Harry J. Ahern, in open Court withdraws her plea of not guilty to the 
indictment heretofore entered and pleads guilty to the indictment. 
The Court refers the case to the Probation Officer of the Court and 
permits the defendant to remain on bond pending sentence. The trial 
is resumed as to the defendant, ArnulfoS. Hinguanzo. After hearing 
the arguments of counsel and the instructions of the Caurt, the jury 
retires to consider its verdict and the alternate jurors are discharged; 
whereupon the jury comes into Court and upon their oaths say that the 
defendant, Arnulfo S. Hinguanzo, is 'guilty as charged’. The case 
is referred to the Probation Officer of the Court and the defendant is 
committed to the District of Columbia Jail. 

By direction of 


; Alexander Holtzoff 
Presiding Judge 
Criminal Court # two 


[ Filed December 12, 1962] 


GOVERNMENT'S REQUESTED INSTRUCTION 
Arnulfo S. Hinguanzo 
[Hilda M. Wajer] 


In this case, the Government contends that the defendants 
Hinguanzo and Wajer had joint possession of the heroin described in 
the indictment. 
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The law recognizes that possession may be sole or joint. If one 


person alone has possession of a thing, possession is then sole. If 
two or more persons share possession of a thing, their possession is 
joint. | 

If you find from the evidence beyond a reasonable doubt that the 
defendants had joint possession of the heroin described in the indict- 
ment, then such possession is sufficient evidence to authorize con- 
viction unless the defendants explain their possession to the satis- 
faction of the jury. | 


/s/ DAVID C. ACHESON 
United States Attorney 


/s/ DONALD S. SMITH | 
Assistant United States Attorney 


.S.C. 84704(a) 
.R.D. at page 169. 


TRIAL MEMORANDUM | 
Title: U.S. v. Hinguanzo and Wajer 
Number: 520-62 Division: Criminal Two 
Judge: _ Holtzoff Clerk: Tonkin | 


Jury qualified: 12/10 @ 3:00 
Surplus jurors directed to return to jury lounge: -- 
Plaintiff's case concluded: 12/12 @11:10 * * * 


Motion for directed verdict by defendant at 
conclusion of plaintiff's case: 12/12 @ 11:10 ***. 


Action on motion: DENIED 
Defendant's case concluded: 12/12 @11:55 * * * 


Motion for directed verdict by defendant at | 
conclusion of defendant's case: 12/12 @ 11:55 * * * 


Action on motion: DENIED 
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Commencement of charge: 12/12 @ 1:53 * * * 

Case given to jury for deliberation: 12/12 @ 2:20 * * * 
Advised as to Judge's wish about new case: -- 

Return of verdict: 12/12 @ 3:05 * * * 


ayes 
Respited until following day: ee * ee 


[ Filed January 4, 1963] 
JUDGMENT AND COMMITMENT 
Arnulfo S$. Hinguanzo 

On this 3rdiday of January, 1963 came the attorney for the govern- 
ment and the defendant appeared in person and by his attorney, Harry 
Ahern, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offenses of violations 
of 26 U.S.C. 4704(a) and 21 U.S.C. 174 as charged and the court 
having asked the defendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of fifteen (15) years on each of counts one, 
two, three and four; said sentences by the counts to run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and 'that the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff 
United States District Judge 
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[Filed January 11, 1962] 


NOTICE OF APPEAL 
[Arnulfo S. Hinguanzo] 


Name and address of appellant: Arnulfo S. Hinguanzo 


Name and address of appellant's attorney: Harry J. Ahern 
614 Indiana Ave., N.W., Wash. 4, D.C. 


Offense: Federal Narcotic Laws 


Concise statement of judgment of order, giving date, and. any sentence: 
15 Years -- January 3, 1962 


Name of institution where now confined, if not on bail: D.C. Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 


stated judgment. 
Verdict Contrary to Evidence. 


Date: January 11, 1963 /s/ Arnulfo S. Hinguanzo 
Appellant 


/s/ Harry J. Ahern 
tories for Appellant 


[Filed April 4, 1963] 


MOTION TO WITHDRAW PLEA OF GUILTY AND TO 
REDUCE SENTENCE 
Hilda M. Wajer ! 


Comes now Jean F. Dwyer, the attorney appointed to defend the 
above named defendant, and respectfully moves this Court to grant 
her leave to withdraw her plea of guilty heretofore entered to counts 
two and four of this indictment, and to set aside the sentence imposed 
thereunder; and to reduce the sentence imposed under counts one and 
three. | 

For reason, she states that at the time of her plea, and until 
sentence was imposed, she was on bond; that at that time she was 
addicted to the use of narcotic drugs (and remained so until her com- 
mitment to jail), and did not understand the proceedings, nor the 
possible consequences of her pleas to all counts of the indictment; she 
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states that the explanation given by the Court at the time, while com- 
plete and clear, meant nothing to her, as her mind was so clouded 

by the narcotics she was using, as to render her unable to understand 
what was being said to her. 

As to the reduction of sentence, she says she has no prior felony 
record; that her participation in the crime to which she has pleaded 
guilty was primarily caused by her addiction; that her months in jail 
have enabled her to lose her habit; and that she feels that a period 
of confinement and a period of supervised freedom would enable her 
to complete her rehabilitation. 

WHEREFORE, she moves this Honorable Court to set aside her 
plea of guilty to counts two and four, and the sentence imposed there- 
under, and to reduce the sentence of twenty months to five years 
imposed on counts one and three. 


/s/ Jean F. Dwyer 
Attorney appointed to Defend. 
* * * 


{Certificate of Service: April 4, 1963] 


BRIEF FOR APPELLEE 


United States Court of Appeals 
For the District of Columbia Circuit 


\ 


No. 17,555 | 
Arxvtro §. Hixevanzo,' Appellant, 
v. 


Unrrep Srares oF AMERICA, Appellee. 


Appeal From The United States District Court 
For The District of Columbia 


Davi C. AcHESOX 
United States Attorney 


Frank Q.' NEBEKER 
Dowarp §. Suire 
Antuoxy ‘A. LapHam 
Assistant United States 
Attorneys 


QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


1. Did the court commit error in permitting appellant’s 
co-defendant to plead guilty during the trial when (1) the 
plea was accepted out of the presence of the jury, and 
(2) the plea was brought to the attention of the jury by 
appellant’s trial counsel, and (3) the co-defendant who 
pleaded appeared as a defense witness and made an ad- 
mission of guilt which tended to exculpate appellant? 


2. Was appellant deprived of the effective assistance of 
counsel devoted solely to his interests where he sought to 
defend against federal narcotics charges on the ground 
that he did not possess the narcotics in question, and (1) 
his retained counsel also represented a co-defendant; (2) 
his retained counsel attempted to establish through cross- 
examination of a government witness that the co-defend- 
ant was the sole possessor of the narcotics; (3) the co- 
defendant pleaded guilty during the trial and then ap- 
peared as a defense witness to testify that she was in fact 
the sole possessor of the narcotics? 


Counterstatement of the Case 
Statutes Involved 


Bee ee eww eee cere een e ee eeeenee oe tt ewe eeecees 


Summary of Argument ............2..seceeeees =57 


Argument: 


I. APPELLANT Was Nor DENrEp Dur Process or LAW WHEN, DURING 
TRIAL, THE CourT PERMITTED A Co-DEFENDANT TO PLEAD GUILTY .. 


II. APPELLANT ENJOYED THE EFFECTIVE ASSISTANCE OF COUNSEL 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 17,555 
Arnvutro S. Hrxcvanzo, Appellant, 
Vv. 


Unirep States or America, Appellee. 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 11, 1962, appellant and Hilda M. Wajer were 
indicted in four counts for violation of the federal nar- 
cotic laws (J.A. 1, 2). Appellant was convicted of all 
counts after a trial by jury (J.A. 24). By judgment filed 
January 4, 1963, appellant was sentenced to a term of 
imprisonment of fifteen years on each count, the sentences 
to run concurrently (J.A. 26). This appeal followed. 


The Evidence 


A team of federal narcotic agents and metropolitan 
police officers arrived with a search warrant at the base- 
ment apartemnt of 1732 Q Street, N. W. about $:10 p.m. 
on May 4, 1962 (Tr. 20, 21). Those premises were being 
occupied on that date by appellant and one Hilda Wajer, 
who were found seated beside each other on a sofa in the 
living room (Tr. 24). Asked by Detective Brewer if he 
had any narcotics, appellant replied: ‘‘Yes, I have a 
little bit of stuff here for my own use’’ (Tr. 29). At 
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that point he pulled aside the sofa cushion upon which 
he had been sitting and exposed to view a package which 
was recovered by Detective Fogel (Tr. 30). Both appel- 
lant and Hilda Wajer were then placed under arrest (Tr. 
31). Meanwhile, other parts of the apartment were 
searched by Federal Agent Morris, and a glassine bag 
containing a white powder and other narcotics parapher- 
nalia were uncovered in the bathroom area (Tr. 32, 54, 
57). Appellant was confronted with the bag and stated: 
*‘Oh, yes, that is mine. I forgot about that’’ (Tr. 55, 
65). When the search of the premises was concluded, 
appellant was heard to ask Hilda Wajer if all the narcotics 
found in the apartment were not hers, and she was heard 
to reply that they were (Tr. 39, 42, 73). Upon arriving 
at Police Headquarters, however, appellant stated that, 
although he did sell narcotics to two customers, all those 
which had been seized were for his own use (Tr. 35, 36). 

Dr. Butler, a chemist employed by the Internal Revenue 
Service, identified as heroin the contents of the package 
found in the living room and the bag found in the bath- 
room (Tr. 78). 

Hilda Wajer, having by this time entered a plea of guilty 
to the indictment, was called as the only witness for appel- 
lant. She testified that she had been living with appellant 
at the Q Street Address, and that in the afternoon of May 
4, 1962, she had purchased all the narcotics found in the 
apartment that evening (Tr. 85, 98, 102). According to 
her testimony, appellant knew nothing of these narcotics 
until he returned home late in the afternoon, although he 
was a narcotic user at the time and had used other nar- 
cotics that very morning (Tr. 89, 100). 


Conduct of the Trial 


Harry J. Ahern entered his appearance for appellant 
and Hilda Wajer on June 15, 1962, and he represented 
them both at their arraignment on that day (J.A. 2, 3). 
Ahern continued to represent both appellant and Hilda 
Wajer when the trial commenced on December 10, 1962 
(J.A. 4, 5). 
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During his cross-examination of the first government 
witness, Detective Brewer, Ahern asked if it was not a fact 
that Hilda Wajer had stated that all the narcotics found 
in the apartment were hers and that appellant had no 
knowledge of them. The witness replied in the affirmative 
(J.A. 9,10). At this point, Judge Holtzoff called counsel 
to the bench and asked Ahern if there were a conflict of 
interests (J.-A. 10). When Ahern replied that there was 
going to be a disposition of Hilda Wajer’s case before it 
went to the jury, Judge Holtzoff told him to proceed (J.A. 
11). Thereafter, when the trial resumed on December 12, 
Judge Holtzoff accepted a plea of guilty from Hilda Wajer 
out of the presence of the jury (J.A. 11, 12). The jurors 
were informed by Judge Holtzoff’s final instructions that 
the case against Hilda Wajer had been ‘‘otherwise dis- 
posed of’’ (J.A. 16). Mr. Ahern referred to this disposi- 
tion as a “‘plea of guilty’’ in objecting to a question asked 
of Hilda Wajer during her cross-examination by the 
prosecutor (J.A. 14). Hilda Wajer was testifying at that 
time as a witness for appellant 


STATUTES INVOLVED 
Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence-—Whoever fraudulently 
or knowingly imports or brings any narcotic drug into 
the United States or any territory under its control 
or jurisdiction, contrary to law, or receives, conceals, 
buys, sells, or in any manner facilitates the transporta- 
tion, concealment, or sale of any such narcotic drug 
after being imported or brought in, knowing the same 
to have been imported or brought into the United 
States contrary to law, or conspires to commit any of 
such acts in violation of the laws of the United States, 
shall be imprisoned not less than five or more than 
twenty years and, in addition, may be fined not more 
than $20,000. For a second or subsequent offense (as 
determined under section 7237(c) of the Internal Reve- 
nue Code of 1954), the offender shall be imprisoned 
not less than ten or more than forty years and, in 
addition, may be fined not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
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sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 


Title 26 U.S.C. §4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evi- 
dence of a violation of this subsection by the person 
in whose possession the same may be found. 


Title 26 U.S.C. § 4705(a)—General requirement provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a 
form to be issued in blank for that purpose by the 
Secretary or his delegate. 


SUMMARY OF ARGUMENT 
I 


The fact that the jury became aware during the trial 
that his co-defendant had pleaded guilty to the indictment 
did not prejudice appellant. That same co-defendant took 
the stand in appellant’s behalf, and her testimony ad- 
mitting her guilt was beneficial, not prejudicial, to ap- 
pellant. 


0 


There was no adverse interest in the case which de- 
prived or tended to deprive appellant of any defense. In 
this and all other respects appellant enjoyed the effective 
assistance of counsel. 


9) 


ARGUMENT 
I. Appellant Was Not Denied Due Process of Law When, 


During Trial, The Court Permitted A Co-Defendant to 
Plead Guilty 


This Court has recognized that in some circumstances 
the acceptance of a guilty plea tendered by a co-defendant 
during trial may result in a denial of due process to the 
remaining defendant. Payton v. United States, 96 U.S. 
App. D.C. 1, 222 F. 2d 794 (1955) ; Gaynor v. United States, 
101 U.S. App. D.C. 177, 247 F. 2d 583 (1957). The same 
conclusion has been reached in other circuits. Minker v. 
United States, 85 F. 2d 425 (3d Cir. 1936): United States 
v. Toner, 173 F. 2d 140 (3d Cir. 1949); United States v. 
Hall, 178 F. 2d 853 (2d Cir. 1950). It will be noticed, 
however, that in each of these cases there was clear prej- 
udice to the appellant’s right to be tried solely on the 
evidence against him rather than on the admission of an- 
other’s guilt. In the Toner and Hall cases, supra, both 
involving conspiracy charges, the trial judge instructed 
the jury that it could consider one co-conspirator’s plea 
of guilty against the others. In the Minker case, supra, 
again involving a conspiracy, fifty-four co-defendants were 
allowed to enter pleas of guilty or nolo contendere in the 
presence of the jury which then proceeded to hear the 
appellant’s case. In the Gaynor case, supra, one defendant 
was permitted to change his plea to guilty during the trial 
and in front of the jury, and when asked by the judge if 
he admitted the offense, he replied: ‘Of having been with 
them, yes.’’? And in the Payton case, supra, the plea of 
the co-defendant was taken in the presence of the jury and 
was referred to during the trial and in the instructions. 

The situations presented in the aforementioned cases 
are in no way analogous to the situation which confronted 
the trial court in the instant case. Here the prosecution 
had introduced evidence from which the jury could reason- 
ably have concluded nothing else than that the narcotics 
found in the apartment were jointly possessed by appellant 
and Hilda Wajer, and appellant sought to defend on the 
ground that possession of these drugs could not be attrib- 
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uted to him. He did not seek to defend on the ground 
that narcotics were not found or that he was not present 
when they were found. Obviously crucial to his defense 
was the testimony of Hilda Wajer, which tended to show 
that she was the sole possessor of the narcotics, having 
purchased and secreted them in the apartment without 
appellant’s knowledge. Just as obviously, this testimony, 
quite apart from trial counsel’s reference to a plea of 
guilty, constituted a judicial admission of guilt, and the 
jury could only have so understood. Hilda Wajer’s testi- 
mony, her admission of guilt, was useful to appellant, in 
that it tended to exculpate him by incriminating her, and 
yet appellant is now claiming that it was plain error to al- 
low the case to go forward after the jury became aware that 
Hilda Wajer had pleaded guilty. Such a claim involves 
appellant in the absurdity of assigning the only testimony 
which tended to establish his innocence as cause for 
reversal, 

Claims similar to appellant’s have been considered and 
dismissed before. Nigro v. United States, 117 F. 2d 624 


(8th Cir. 1941); Walker v. United States, 93 F. 2d 383 (8th 
Cir. 1937). In the latter case, the Court stated: 


It appears that the defendants Mears and Albright 
took the stand as witnesses and testified fully as to 
their part in the transaction. It could therefore 
searcely be said to be prejudicial error to have re- 
ceived their pleas of nolo contendere in the presence 
of the jury. (93 F. 2d 395.) 


II. Appellant Enjoyed The Effective Assistance of Counsel 


There Was No Adverse Interest in the Case Which Deprived or 
Tended to Deprive Appellant of Any Defense 


It is well recognized that a conflict of interest on the 
part of counsel may deprive a defendant in a federal crimi- 
nal proceeding of the effective representation which the 
Sixth Amendment guarantees him. Glasser v. United 
States, 315 U.S. 60 (1942); United States v. Hayman, 342 
U.S. 205 (1952). It is equally well recognized that the mere 
existence of such a conflict does not necessarily render the 
assistance of counsel ineffective, and that a denial of right 
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occurs only when something is done or omitted which 
counsel unburdened by dual interests would be unjustified 
in doing or omitting. Glasser v. United States, supra; 
Craig v. United States, 217 F. 2d 355 (6th Cir. 1954); 
United States v. Wilkins, 272 F. 2d 881 (2d Cir. 1959) ; 
Wright v. Johnston, 77 F. Supp. 687 (D.C.N.D. Cal. 1948) ; 
United States v. Harris, 155 F. Supp. 17 (D.C.S.D. Cal. 
1957). In each of these cases, an impairment of the right 
to effective assistance was found in specific acts of counsel 
which endangered one defendant’s interest while they 
served another’s.! And in each case only the defendant 
whose interests were sacrificed was accorded relief. Where 
no prejudice can be shown, however, no violation of the 
right to effective assistance has been found. Hayman v. 
United States, 205 F. 2d 891 (9th Cir. 1953), cert. denied, 
346 U.S. 860 (1953). 

In the face of the overwhelming evidence of his guilt in 
the present case, appellant sought to avoid the presump- 
tion which the federal narcotics laws attach to the fact 


1In Glasser v. United States, supra, the Supreme Court held that Glasser 
was deprived of the right to effective assistance of counsel where (1) the 
court, over objection, required his counsel to represent the co-defendant 
Kretsk; and (2) counsel then declined to conduct cross-examination which 
would have been valuable to Glasser because the same might have been detri- 
mental to Kretskfand (3) counsel failed to object to hearsay testimony inad- 
missible as to Glasser because this might have left the jury with the im- 
pression that it was true as to Kretsk~ Significantly, while reversing Glaaser’s 
conviction, the court was clear on the record that no prejudice had resulted 
to Kretsk“and affirmed his conviction. 

In Craig v. United States, supra, it appeared that a conflict of interest 
prevented counsel from undertaking cross-examination on behalf of Craig 
because the same would have been damaging to his co-defendant Butzman, 

In United States v. Wilkins, supra, it appeared that counsel for Wilkins 
also represented 2 co-defendant who had been allowed to plead guilty to a 
lesser charge, and that at the time of sentencing counsel attempted to lay 
the entire blame on Wilkins, 

In Wright v. Johnston, supra, a violation was found where counsel was re- 
quired to represent one defendant whose defense was an alibi and three co- 
defendants who had given signed confessions implicating the first defendant. 

In United States v. Harris, supra, it appeared that one defendant, as to 
whom a judgment of acquittal would have been granted at the close of the 
evidence, was not properly advised of his right not to take the stand be- 
cause it was thought by his counsel, who also represented co-defendants, that 
his testimony would tend to exculpate the others. 
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of possession of narcotics not in the original stamped 
package. To this end he raised a defense of no possession, 
and thereupon his primary interest at trial lay in the full 
and uninhibited presentation of this defense. If his trial 
counsel had advanced a theory on behalf of Hilda Wajer 
inconsistent with this defense, or had he refrained from 
pursuing a line of cross-examination or making an objec- 
tion which would have bolstered this defense out of regard 
for any contrary interest of his other client, then appellant 
might have cause to complain. But nothing of this kind 
happened. In fact, counsel for appellant set out to estab- 
lish through the first government witness, Detective 
Brewer, that the narcotics in question were purchased and 
possessed solely by Hilda Wajer and that appellant had 
no knowledge of them (J.A. 9, 10). And when the trial 
judge summoned counsel to the bench at this point to in- 
quire about a possible conflict of interest, he was plainly 
concerned that Hilda Wajer’s interests might suffer at the 
expense of appellant’s and not vice versa (J.A. 10, 11). 
After being informed of the probable disposition of 
Wajer’s case, the judge allowed counsel to proceed, and 
thereafter, before the next government witness was sworn, 
Hilda Wajer entered a plea of guilty and remained to ap- 
pear as a witness for appellant. Under these circum- 
stances appellant cannot be heard to complain that any 
interest adverse to his own hindered his counsel in pre- 
senting his defense. 

We note in passing that trial counsel was retained by 
appellant and entered his appearance for both appellant 
and Hilda Wajer on the day of arraignment, June 15, 1962 
(J.A. 2, 3). Appellant, therefore, had ample notice that 
his retained counsel was also representing Hilda Wajer, 
and he plainly consented to such representation. 

Appellant Enjoyed Effective Assistance Of Counsel in 
All Other Respects 

It is somewhat difficult to respond to appellant’s remain- 
ing allegations of ineffective assistance of counsel inas- 
much as they are not stated with any particularity. Ap- 
pellant complains that his trial counsel failed to ask a 
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single question on the voir dire examination of the jury 
panel, but the record discloses that numerous questions 
were asked by the court (Tr. 6-9). He says that trial 
counsel failed to cross-examine several government wit- 
nesses, but he does not specify how such examination would 
have improved his case. He alleges that trial counsel failed 
to call witnesses in his behalf but does not say who those 
absent witnesses were or what their testimony might have 
been. He says that trial counsel failed to submit any 
instructions and to object to the instructions given, but 
he does not say wherein the charge was incomplete or 
erroneous. 

Unsubstantiated assertions of this kind fall far short of 
the persuasive showing which alone will support a claim 
of ineffective assistance of counsel. Diggs v. Welch, 80 
U.S. App. D.C. 5, 148 F. 2d 667 (1945), cert. denied, 325 
U.S. 889 (1945) ; Edwards v. United States, 103 U.S. App. 
D.C. 152, 256 F. 2d 707 (1958), cert. denied, 358 U.S. 847 
(1958) ; Mitchell v. United States, 104 U.S. App. D.C. 57, 
259 F. 2d 787 (1958), cert. denied, 358 U.S. 850 (1958); 
Gray v. United States, 112 U.S. App. D.C. 86, 299 F. 2d 
467 (1962). 


CONCLUSION 


‘Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Davi C. AcHESON 
United States Attorney 
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